Since Ibsen wrote at the turn of the century, traditional conceptions of women's role in society have been seriously shaken. The increased sensitivity of many women to sexual discrimination 3 and the debunking of myths concerning feminine physical capabilities and moral sensitivities have eliminated many exclusive male bastions in both social and professional life. 4 Not surprisingly, laws which use sex as a distinguishing characteristic have also come under attack. Activity on the legal front reached a peak in the 9st Congress when the House of Representatives passed, and over forty Senators cosponsored, a proposed equal rights amendment designed to end legal sex discrimination. After extensive hearings before the Senate Judiciary Committee,' however, the amendment was defeated on the Senate floor. ' The amendment's defeat was apparently the result of serious objections raised in the committee hearings. Although almost everyone who testified acknowledged that some statutory restraints on women are both archaic and unnecessary, 7 there was much disagreement as to whether a constitutional amendment is the proper vehicle for reform. Opposition seemed to stem from the belief that sexual distinctions make up such a significant part of the country's legal mosaic ' that the blunderbuss of a constitutional amendment would shatter a delicate pattern, some parts of which may be worthy of preservation. ' Most people would probably agree that many sex-distinguishing statutes should be eliminated. There are, for example, some statutes whose only apparent purpose is to raise ancient chivalric notions to the level of state protection; in some jurisdictions it is a criminal offense for a male to use obscene language in the presence of a female, but not an offense for a female to do so in the presence of a male.' 0 Other statutes may simply codify a double standard as to the relative freedom of males and females to depart from conventional morals; in some jurisdictions, for example, a statutory defense is available to the husband who murders his wife's paramour but not to the wife who kills her husband's mistress." Still other sex distinctions are vestiges of the old common law doctrine of coverture, which treated husband and wife as a single legal entity; thus, a married woman's domicile, with all its legal ramifications, 2 is generally determined by her husband's, even though they may live miles apart. ' tinctions are designed to "protect" women from certain burdens of citizenship and social life. Some jurisdictions, for example, make jury duty a mandatory obligation for men but make service for women conditional on their affirmative request to serve.' Many states have maximum hour and minimum wage laws applicable to women only.' 6 Some states deny women the freedom to engage in certain occupations, ranging from professional wrestler '" to liquor store salesman.' Other laws distinguishing the sexes seem to reflect a legislative judgment about the relative capacities of men and women to care for children. Illinois, for example, requires a legal guardian for an illegitimate child when only his natural father is alive, but not if the surviving parent is his mother.' 9 Similarly, an Idaho statute, which gives an absolute preference to males over females in estate administration contests when two contenders for the job are otherwise equally qualified, 20 may reflect a legislative judgment that males are more competent in managing financial and business affairs. Examples of laws which distinguish the sexes could be multiplied endlessly.
The procedure chosen for reworking this legal mosaic will have much to do with the scope of substantive reform achieved. Three possibilities have emerged from the congressional forum, where most current public discussion has been focused. First, Congress could take no further action, leaving the problem of evaluating sex distinctions to current statutory remedies 21 and future constitutional doctrines developed by the judiciary. Second, Congress could pass additional legislation, within the limits of its constitutional powers, to eliminate specific instances of sex discrimination in federal, state, and private action. Finally, Congress could embody a proscription of sex discrimination in a constitutional amendment which would serve as a basis for judicial 
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SEX DISCRIMINATION decision and might also augment congressional power to pass remedial legislation in the field. While the differences between proponents and opponents of a constitutional amendment have been cast primarily in terms of these procedural alternatives for change, each alternative carries with it a certain substantive bias. Assuming the need for some reform, analysis can expose the strengths and weaknesses of each approach and indicate the substantive results each is likely to bring about.
I. THE While no Justice today would author an opinion containing such undisguised male bias, 23 the Supreme Court has not yet held that a sex distinction has violated the equal protection clause of the fourteenth amendment.
-4 Recent decisions of the Court have upheld against equal protection challenge statutes which prohibit most women from engaging in the occupation of bartender 2 ' and statutes which exempt them from jury duty unless they specifically request to serve.-' The Court's failure to eliminate legal sex discrimination has been the major motivating force behind the concerted campaign to secure congressional approval of a constitutional amendment. [Vol. 84:1499 The cases and commentary surrounding the equal protection clause 2 have articulated two primary standards of review to determine the validity of singling out one group of people for special legal treatment. The first standard, permissive review, generally defers to legislative judgment and upholds a distinction so long as the distinction can be reasonably construed as consistent with any legitimate governmental goal. 9 Permissive review thus places a great burden on a party challenging the constitutionality of a distinction. The second standard, active review, scrutinizes the distinction more closely and places a heavy burden on the state to show that the distinction is related to some overriding state purpose. 3 " Active review is triggered either by statutes which affect certain "fundamental interests" (such as voting "' and procreation 32) or by statutes which use "suspect classifications" (such as race 33 or national ancestry 34) to distinguish among individuals.
The Supreme Court has not yet found statutory classification by sex to be a suspect classification. Accordingly, unless a statute affects a fundamental interest, the Court utilizes the permissive standard to review sex distinctions. Using this standard in the bartender case, Goesaert v. Cleary,"5 the Court ignored the obvious effect of the statute, monopolization of the profession for men. It sustained the law as having a rational relation to the legitimate, but far more subtle aim of avoiding the "moral and social problems" surrounding the employment of women in bars. 6 Yet it felt no need to articulate the nature of those problems nor the magnitude of the harms ensuing from them. It was sufficient that the legislature might have addressed itself to these difficulties and might have found them sufficiently compelling to require the statute. 455 (956) , in which the court did attribute to a statute forbidding the licensing of women to be professional wrestlers the purpose of monopolizing the calling for men and still found the statute consistent with the equal protection clause. elicit such uncritical analysis, one can expect little more under present doctrine when other sex-distinguishing laws are challenged. The passive review principle exemplified by Goesaert is, in short, almost a rule that sex distinctions can never violate the equal protection clause." And, despite a significant shift in attitudes toward sex discrimination, Goesaert has not been overruled.
Some of the reasons for passive review of sex distinctions lie in an accident of history. In the earlier part of this century, the Court, utilizing now discredited standards of substantive due process, 3 " invalidated maximum hour laws on the ground that they interfered with the liberty of contract of the employer and employee.
9 Several states later enacted maximum hour laws limited to women, perhaps hoping that such statutes would better withstand constitutional challenge and believing that protecting some workers was better than protecting none at all.
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If this was the theory behind the legislation, it succeeded. In Muller v. Oregon, 4 the Court, sustaining such a law against due process attack, combined arguments based on the physical capabilities of women 42 and historical patterns of male dominance 43 to produce its grand conclusion: "she [woman] is properly placed in a class by herself" " as a subject for legislation. That conclusion, never reexamined nor limited in scope by a later opinion, 4 " has been used by courts to preserve many different kinds of sex-distinguishing statutes against equal protection attack.
Frequently, those statutes, unlike maximum " "Michigan could, beyond question, forbid all women from working behind a bar." Goesaert v. Cleary, 335 U.S. 464, 465 (1948) hour legislation which arguably benefits women, have restricted the opportunities of women or denied them an equal share of the benefits and burdens of citizenship. Once a liberal force in constitutional jurisprudence, Muller has changed its form and become the basis for the present uncritical permissive review of sexual distinctions.
The Court's continued use of permissive review for sex distinctions may be based as much on institutional calculations as on historical considerations. The Court might be reluctant to undertake on its own initiative so potentially large, difficult, and politically explosive a task as the reexamination of the legal doctrines surrounding sex roles in society. 47 Such reluctance might be reinforced by the fact that women are a majority of the population and, unlike racial minorities, can at least theoretically use the vote to protect their interests. However, the proposition that constitutional protection should depend on judicial assessment of a group's political power is, at best, of doubtful validity. 8 " Political power is a difficult concept for even social scientists to define. Developments 1126. Furthermore, many American women either are not aware of or do not care about the inequalities based on sex in the legal structure. Others may have decided that, on balance, they are benefited rather than burdened by current laws distinguishing the sexes, and thus they may oppose the principle that no such distinctions should be allowed. Cf. Kanowitz, Single Girl 296-97. These considerations weaken the argument that women can protect their interests through their political power, however defined. Even if women could use their political power to protect their interests, but do not choose to do so, the minority who feel they are discriminated against still should have a right to constitutional protection. Cf. Lucas v. Forty-Fourth Gen. Assembly, 377 U.S. 713 (1964) (approval by referendum cannot validate otherwise unconstitutional apportionment plan). Finally, as a general matter, judicial decisions based on the political balance in state and national power centers will almost certainly involve inquiry into issues traditionally regarded as "political" and might thus "mar the classical image of judicial impartiality. Court has not yet reexamined the constitutional status of sex discrimination under the equal protection clause.
B. The Possibility of a Stricter Standard of Review
Opponents of a new constitutional amendment for "equal rights" argue that the Court can be persuaded to eliminate irrational sex distinctions through the equal protection clause.
4
" The growing public awareness of and opposition to sexual discrimination, and the evidence of congressional support for reform embodied in Title VII," might well convince the Court that it is time to reexamine its permissive review standard. One possibility for a more active standard of review might lie in the fundamental interest doctrine. Statutes classifying by sex, like statutes classifying by any other trait, are subject to a strict standard of equal protection scrutiny when fundamental interests are impinged."
-For example, several recent decisions, which invalidated sentencing discriminations on the basis of sex, 53 can be rationalized in terms of equal protection doctrine by arguing that the statutes involved abridged the fundamental interest in freedom from incarceration without sufficient justification.
However, the utility of such an approach depends on the willingness of the courts to expand the concept of "fundamental interest"; recent judicial treatment of the fundamental interest doctrine casts doubt on its usefulness for eradicating sex discriminations. In Dandridge v. Williams," 4 the Court specifically excluded from strict scrutiny under the fundamental interest doctrine "state regulation in the social and economic field, not affecting freedoms guaranteed by the Bill of Rights." 5 Although the parameters of fundamental interest described by Dandridge are far from clear, the Court cited Goesaert v. Cleary ", as an example of excluded "economic and social regulation," 57 indicating that one of the most important areas of sex discrimination, employment, is presumptively immune from attack under a fun- Finding a fundamental interest in one area, such as employment, would in no way guarantee a similar finding in such unrelated areas as property and inheritance law. In view of these difficulties, the suspect classification approach would seem more promising as the basis for the kind of sweeping attack on sex discrimination which even the opponents of an amendment agree is necessary. Although the primary concern of the framers of the fourteenth amendment was to eliminate racial discrimination, 5 9 the Court has applied to legal classifications made on the basis of national origin or lineage a standard of equal protection review substantially equivalent to that given racial distinctions." 0 While judicial standards for determining which classifications are "suspect" have not as yet been clearly articulated, the Court would be justified in applying to sex classifications the same standard it now applies to racial classifications if the similarities between the two were compelling.
The similarities between race and sex discrimination are indeed striking."' Both classifications create large, natural classes, membership in which is beyond the individual's control; 2 both are highly visible characteristics on which legislators have found it easy to draw gross, stereotypical distinctions. Historically, the legal position of black slaves was justified by analogy to the legal status of women. 0 ' Both slaves and wives were once subject to the all-encompassing paternalistic power of the male head of the house. 4 Arguments justifying different treatment for the sexes on the grounds of female inferiority, need for male protection, and happiness in their assigned roles bear a striking resemblance to the half-truths surrounding the myth of the "happy slave." " The historical patterns of race and sex discrimination have, in many instances, produced similar present day results. Women and blacks, for example, hold the lowest paying jobs in industry, 
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SEX DISCRIMVINATION with black men doing slightly better than white women." After an examination of such evidence, Gunnar Myrdal concluded:7
In the final analysis, women are still hindered in their competition by the function of procreation; Negroes are laboring under the yoke of the doctrine of unassimilability which has remained although slavery is abolished. The second barrier is actually much stronger than the first in America today. But the first is more eternally inexorable.
The factual similarities between race and sex discrimination are reinforced by broader concerns. Through a process of social evolution, racial distinctions have become unacceptable. The old social consensus that race was a clear indication of inferiority has yielded to the notion that race is unrelated to ability or performance. Even allegedly rational attempts at racial classification are now generally rejected outright. The burden of showing that these attempts are based on something other than prejudice is enormous.
There are indications that sex classifications may be undergoing a similar metamorphosis in the public mind. Once thought normal, proper, and ordained in the "very nature of things," sex discrimination may soon be seen as a sham, not unlike that perpetrated in the name of racial superiority. Whatever differences may exist between the sexes, legislative judgments have frequently been based on inaccurate stereotypes of the capacities and sensibilities of women. In view of the damage that has been inflicted on individuals in the name of these "differences," any continuing distinctions should, like race, bear a heavy burden of proof. One function of the fourteenth amendment ought to be to put such broad-ranging concerns into the fundamental law of the land.' 8 There does exist, then, a factual and moral base from which the Court could conclude that race and sex discrimination should receive substantially similar equal protection treatment. Yet the analogy has its limits, and sex discrimination, if it is to be constitutionally attacked, must be treated as a problem in its own right. In particular, women may differ from men in ways which might rationally be reflected in statutes. (1954) .
68 Cf. Developments 1174 n.6i (as the truth of the proposition that biological differences between the sexes correlate with performance is drawn into question, all sexual classifications become more suspect). 15o8 [Vol. 84:1499 appear to live longer on the average and exclusively possess the procreative function.
9 Some alleged differences " may turn out, on further investigation, to be products of environment and training rather than of immutable physiology. Until further studies are made, however, the possibility that the apparent differences are real must be acknowledged. Laws classifying on the basis of such apparent differences between the sexes might be upheld, even though if similar physiological differences were found to exist between the races, 7 the historical background of the fourteenth amendment, concerned as it is with the special stigma of slavery, would probably not permit these differences to be taken into account for purposes of legal classification. Whatever the differences between race and sex discrimination, however, racial precedents, with their highly articulated jurisprudence, do provide a good starting point for analysis of sex distinctions.
If the Court decides to adopt an active review standard for sex, the state will be required to make a substantial showing that a sexual distinction is justified by some important state interest. Under such a standard, laws based on unsupported contentions about women's proper role in society should fall.
2 In two easily identifiable areas, however, the state will often be able to make a colorable showing which will require detailed judicial analysis. First, the state may argue that some legislation is based on aggregate statistical differences between men and women. Statistically, for example, women live longer than men, perhaps justifying lower life insurance premiums for women in a statesupported insurance program; similarly, laws which aim to protect women by prohibiting their employment in jobs requiring the lifting of heavy weights 7" may be based on an aggregate statistical judgment that women are physically weaker than men. Second, some laws, such as those requiring separate bathrooms and The difficulty with statutes based on aggregate statistical judgments, of course, is that, while they may provide greater administrative efficiency and may benefit many members of the class, they may also cause substantial harm to individuals who differ from the statistical norm. One way of analyzing the problem of aggregate legislation is to ask whether the characteristics of the class important to the determined purposes of the statute match the characteristics of the class actually designated by the statute.
75 Consider a hypothetical statute prohibiting women from drinking alcohol, whose purpose is determined to be the prevention of public drunkenness.
7
" Unless the state can show that all women who drink become public drunks, the characteristics of the class important to the purpose of the statute (public drunks) do not match perfectly the characteristics of the class actually designated by the statute (women who drink).
The question for the Court, then, is what degree of mismatch between the important class and the designated class it will tolerate. Some commentators can be interpreted as urging that no degree of mismatch be tolerated, because all laws can be rewritten asexually. 77 Thus, a maximum weight-lifting restriction, to be valid, would have to refer to the muscular capacity of an " A further problem area under a strict standard of review would involve benign quotas justified as necessary to remedy the past effects of discrimination against women. The outlines of the problem are unclear, however, since the Supreme Court has not yet ruled on similar laws in the racial area. See Developments 0io6-12 for a discussion of the possible permissible use of racial criteria when the purpose of the state action is "benign."
" Inquiring into the relationship between the "important class" and the "designated class" is merely another way of asking if the class specified is underinclusive or overinclusive when considered in light of the purpose of the statute. See id. at 1082-87. The "important/designated" formulation is proposed because it forces a precise definition of the classes of persons being compared and because the idea of a perfect or non-perfect match which flows from it is more useful for dealing with the idea of statistical aggregate characteristics. In particular, it may provide two "classes" for comparison if a court or commentator wishes to set up a cut-off point; for example, we might wish to permit only those laws based on an 8o% or greater match.
" This assumption should not be taken to imply that the determination of legislative purpose is a simple matter. To the contrary, the willingness of the Court to attribute purpose broadly or narrowly will have much to do with the outcome of the matching analysis. For a general discussion of the difficulties of purpose attribution in the equal protection context, see id. at 1077-87. When purpose is used in this Note, however, it is asumed that the Court has already gone through the difficult process of determining it. [ Vol. 84:1499 151O individual, as measured in some scientific way. Such a position has generally been called "functional analysis" because it emphasizes the function or purpose for which the statute was allegedly passed; the "function" of a weight-lifting restriction is protecting those workers who would be injured by more than a given amount of exertion.
"
The requirement that all statutes be written asexually is attractive because it eliminates the difficulties of evaluating sophisticated medical, sociological, and actuarial theories of aggregate differences between the sexes." 0 It is also attractive because it would represent the highest degree of societal commitment to the ideal of legal sexual equality. '0 A requirement of a perfect match would require reexamination of previous Supreme Court decisions in the area of sex discrimination. See, e.g., Hoyt v. Florida, 368 U.S. 57 (1961). The important class for the Hoyt statute in the Court's analysis seemed to be mothers, but all women (the designated class) were optionally exempted from jury duty, an obvious mismatch. It could even be argued that the "important" class for the Hoyt statute should be those of either sex for whom jury duty would be a hardship, since it is difficult to see why a mother who can easily afford a baby sitter should be optionally exempt from jury duty while a man who must take a substantial reduction in pay to serve is not. See Kanowitz, Single Girl 323-26; cf. 51 MINN. L. REv. 552, 556 (2967). This broader description of the important class (involving a problem of purpose attribution, see note 76 supra) would increase the magnitude of the mismatch. It could be argued, however, that the statute in Hoyt was designed to protect children from harm due to their mother's enforced absence. Even if the statute's important class were "parents whose absence would cause detriment to the child," there would still be a mismatch, for in some cases (as where the child's only surviving parent is his father) the absence of the male parent could be just as detrimental to the child.
8' "Administrative feasibility" seems to be one reason the Court did not require the exemption in Hoyt to be more narrow. See 368 U.S. 57, 64 (196) 2 While administrative cost may seem a plausible reason for allowing certain types of sex-distinguishing statutes to be maintained, the balancing process is, in fact, fraught with difficulty.
The problems with the balancing approach can be seen by analyzing an analogous racial situation. In Korematsu v. United States, 8 the Court upheld the wartime exclusion of all JapaneseAmericans from certain areas of the western United States because of a supposed threat of espionage by some JapaneseAmericans. In that case the important class-those who presented a threat of espionage-obviously did not match the designated class -all Japanese-Americans. However, in light of the presumed threat of imminent foreign invasion, the timeconsuming process of individual examination might have thwarted the purported national security purpose of the exclusion-
4
Korematsu demonstrates the pitfalls of attempting to balance important personal rights against administrative costs. It is often difficult for courts to investigate adequately the alleged administrative difficulties in identifying members of the important class. Many people now feel, for example, that the asserted administrative difficulty of ferreting out those Japanese-Americans who were a threat to national security was grossly exaggerated by the government and could not justify such a gross mismatch.
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Korematsu also demonstrates the extreme difficulty of knowing what weight should be given to administrative costs, even when convincingly shown, when balanced against important individual rights. There may be a temptation in the heat of the alleged "administrative crisis" to give less easily dramatized personal rights short shrift. Thus, in retrospect, Korematsu involved' an unfortunate discounting of personal rights, leading to unnecessary human suffering and substantial political embarassment after the "emergency" had passed. While not as dramatic as Korematsu, it may be just as difficult to strike a satisfactory balance between administrative costs and personal deprivation in sex discrimination cases.
It is impossible within the scope of this Note to survey every males an absolute preference over females in estate administration contests as a reason the statute is not constitutionally infirm [Vol. 84:1499 category of sex-distinguishing statute for which administrative cost might be offered as justification. But in making the choice between a balancing test and a perfect match requirement, two factors peculiar to sex-distinguishing laws should be taken into account. First, few of the administrative efficiency goals which sexdistinguishing statutes are designed to reach would be seriously compromised if sex could not be used as a basis for classification. Many laws justified by the alleged efficiency of a sexual test could be replaced by non-sexual tests which would create a perfect match at little or no additional cost. For example, statutes which place weight-lifting restrictions solely on women seem designed to protect physically weak workers. A visual survey of job applicants, male and female, would appear to be just as useful in distinguishing those who are too fragile for the employment involved. Second, many of the laws which have at best a questionable efficiency rationale impinge on important individual rights such as employment and jury service. Thus, the Court might well conclude that because the bulk of sex-distinguishing laws have dubious administrative justifications and because they often impinge on important individual rights, a "perfect match" standard, permitting no administrative justification for ill-fitting sex classifications, is called for. The finding of a mismatch, however, need not always mean that the statute must fall; a court might simply extend the coverage of the statute to the excluded sex, thereby eliminating the suspect classification which triggered active review. For example, the coverage of the weight-lifting statute previously mentioned might be extended from women to all workers, whether male or female." 6 In choosing between extension or elimination of the statute, a court must weigh the general interest in retaining some statutory provision against a judicial reluctance to extend coverage without legislation. 87 The court's reluctance might be eased by considering the historical reasons which limited many early wage and hour laws to women. As noted earlier, 8 many protective laws were enacted against the background of now discredited standards of due process which invalidated such protections for men. It is, therefore, a reasonable inference that the enacting " Cf. Levy v. Louisiana, 391 U.S. 68 (1968) , in which the Court held that a state statute which barred illegitimate but not legitimate children from recovering in tort for the wrongful death of their mother violated the equal protection clause. The Court struck out the specific exception barring illegitimate children, but retained the general right to recover.
87 Developments 1136-37. "sSee p. i5o4 supra.
legislature, in some cases, would have extended the protection to men had its constitutional power not been limited.
9
Of course, extension of these laws rather than elimination in toto might bring about economic dislocations. 9 In some cases, as, for example, when a statute prohibits women from engaging in a certain occupation, extension would be ludicrous because it would have the effect of eliminating the occupation. In other cases, the pay of workers who depend on substantial amounts of overtime might be drastically lowered if the working hours of male laborers were suddenly limited by abolishing compulsory overtime. Similarly, across-the-board extension to men of minimum wage laws now limited to women might drive some producers out of business or cause some male laborers to lose their jobs to automation. In evaluating the remedial alternatives of extension or elimination, a court must consider whether the legislature is better equipped to deal with the ramifications of extension. Courts may prefer simply to eliminate these laws rather than extend them. An alternative would be for courts to eliminate the laws but delay relief for a reasonable period 9' to allow legislatures to redefine legal relationships. In addition to the problem of aggregate legislation, a second area of concern involves those statutes which appear to have been enacted to protect notions of personal privacy surrounding the sexual organs or exposure of the body. 93 State action, for example, may mandate sexually separate dormitories at a public university or restrooms in public buildings. Such statutes might be protected from the sweep of active review by resurrecting the constitutional cadaver of "separate but equal." " In such cases, the law might " Cf. Kanowitz, Constitutional Aspects 170. 9 See Indritz, Book Review, 4 FAmILy L.Q. 6, 9-io (1970). 91 Brown v. Board of Educ., 349 U.S. 294 (1955) 93 For an argument that privacy might provide legitimate exceptions to even a "perfect match" standard, see Hearings 304 (testimony of Professor Emerson).
94 Another approach to the problem is to treat sexual bodily privacy as a matter of strong consumer preference. For example, despite Title VII of the Civil Rights Act of 1964, which forbids employment discrimination on the basis of sex, the occupation of washroom attendant for women's restrooms could be limited to females. Such a limitation seems acceptable because it does not brand either sex as incompetent to perform the job, and is a matter of strong consumer preference. See Developments in the Law-Employment Discrimination and Title VII of the Civil Rights Act of x964, 84 HARv. L. REv. iO9, i185-86 (i97i). A standard of evaluation based on consumer preferences may be acceptable in a statutory con- [Vol. 84:1499 be upheld if the facilities provided for one sex were tangibly and intangibly equal to those provided for the other-" Brown v. Board of Education 9' does not preclude such a doctrine in the sexual privacy area. Brown seems to have been based on the idea that separate was inherently unequal because it was a sign to all concerned that one race was socially inferior to the other." Separation of facilities indicated that whites did not want to associate with blacks. In contrast, there has never been any indication that men have wished to avoid intimate contact with women on a daily basis. Therefore, the separation of restrooms and the like by sex, unlike separation by race, has no automatic implication of inferiority.
8
Incorporating the principle of "separate but equal" as an exception to active review would permit the state to retain the sexually segregated restrooms and dormitory facilities associated with notions of personal bodily privacy. Its rationale, however, would be strictly limited to those facilities which involve potential exposure of intimate parts of the body. No such potential exists in schools, 99 state-run public accommodations, or other facilities where sexual segregation may be traditional but is not motivated by notions of bodily privacy.
Even in those facilities to which "separate but equal" would apply, it should remain open to plaintiffs of either sex to establish that the separate facilities are not "equal" or that some harm of text but it provides too ephemeral a basis for a constitutional test. Consumer preferences are difficult for courts to measure and are capable of rapid shifts. Furthermore, the fact that a law is preferred by large numbers of people does not mean it is constitutionally valid. . 134 (D.S.C. 1970) . This result would have to be reconsidered in the event that sex were declared a "suspect classification." substantial magnitude results from the segregation itself. Courts would have to make such determinations on a case-by-case basis. If inequality of facilities were established, a court could order either equalization or integration. If harm from the very fact of segregation were shown, a state might be required to provide sexually integrated facilities for those who want them (as by rearranging existing dormitory space so that students could freely choose between all-male, all-female, and mixed housing) or be forbidden from distinguishing facilities by sex at all.
While there is strong justification for the Court to adopt an active standard of review for sex distinctions, precedent, the difficulties of the task, and the political dangers involved may discourage such a bold judicial initiative. 1 00
Congress might therefore conclude that legislative action is needed to eliminate sex discrimination.
II. CONGRESSIONAL ACTION-SPECIFIC LEGISLATION VERSUS CONSTITUTIONAL AMENDMENT
If judicial action to remedy the evils of sex discrimination seems unlikely in the near future, 10 ' Congress should either enact legislation or initiate the constitutional amendment process. In choosing between these alternatives, Congress must carefully evaluate the advantages and disadvantages of each; the choice between them undoubtedly will influence the scope of substantive reform.
A. Legislation
If reformers want to sweep away the legal roadblocks to sexual equality, congressional legislation will have to reach deep into the well of state law, where most legal discrimination lies. Such areas as property, criminal, and family law are traditionally regarded as reserved to the states. Hence the question is one of congressional power to legislate in these areas; Congress has two OO But see note 47 supra. 101 Opposition to a constitutional amendment is generally predicated on the assumption that the Court will evolve more rigorous standards for evaluating sex distinctions under the equal protection clause. See, e.g., Report 81. Such standards would eliminate most of the benefits intended to be achieved by a new amendment (except for the possible increase in congressional power to legislate against sex discrimination in areas otherwise reserved to the states, see pp. 1517-IS infra) and would probably render it undesirable. See generally Report 80-82. This Note henceforth proceeds on the assumption that in the reasonably near future there will be little change in the Court's current equal protection standards regarding sex discrimination and evaluates the alternative reform devices available to Congress.
buckets with which it might plumb the well: the commerce clause and section five of the fourteenth amendment.
While the Congress has successfully exercised the commerce power to provide some remedy for sexual discrimination in employment," 0 2 and while recent judicial decisions have imposed few limits on the scope of the commerce power, 0 3 there is serious question whether Congress can reach the remaining problems through the commerce clause. Inheritance, marriage, and divorce are so tenuously related to interstate commerce 104 that the validation of congressional attempts to control them under the commerce clause would effectively remove all limits on the power of the federal legislature. The courts might well refuse to go so far;"' Congress too might hesitate to exercise such power. ' The other possible source of congressional power is section five of the fourteenth amendment. Until recently, a number of commentators felt that under this clause Congress could go beyond judicially determined violations of equal protection and itself perceive and remedy discriminations in state law. 0 7 Under this theory, for example, Congress could determine that state inheritance laws discriminate against women and could provide a corrective mechanism. This Term, however, in Oregon v. Mitchell,' the Supreme Court struck down a congressional statute enacted under this theory which lowered the voting age to eighteen in all state and local elections. 0 9 One of the opinions in Mitchell, relying on an analysis of the legislative history of the fourteenth amendment, indicated that Congress' power to invade areas reserved to the states is greater when the evil legislated against is race discrimination than when it seeks to remedy any other equal protection problem."' Another opinion suggested that congressional power is limited to legislating in areas where there is a pre-existing (i.e., court-determined) violation of equal protection."' While these opinions expressing a restrictive view of congressional power to pass remedial section five legislation in an area like sex discrimination represented the views of only four justices, the opposite and expansive interpretation of congressional power under section five also failed to persuade a majority of the Court. It is probable, however, that the "swing" justice, Justice Harlan, leans toward a restrictive view." ' The Court's decision in Mitchell has made section five of the fourteenth amendment at best a tenuous basis for expansive congressional action.
If the problems of congressional power can be overcome, however, the advantages of a legislative approach must be recognized. First, and most important, legislation can resolve particular problems without any obligation to resolve the next problem in precisely the same way. Second, legislation is able to reconcile the principle of no sex discrimination with competing values such as privacy and claimed benefits of distinction. For example, all women are not in favor of invalidating laws which they feel give them special protection against exploitation by employers."
3 The legislative process leaves open the possibility of eliminating some discriminatory laws without affecting these. Finally, legislation can easily be modified in the light of experience.
The extent to which these advantages will be realized, of course, will depend on the type of statute Congress chooses to enact. If it uses a broad, generally worded statute," 4 much of the 110 91 S. Ct. at 266-67 (Black, J.).
.. Id. at 350 (Stewart, J., Burger, C.J., & Blackmun, J., concurring in part and dissenting in part). 112 justice Harlan concurred in the result as to local elections on other grounds, and did not reach the question of the limits of congressional power under section five because he found the contention that members of the 18-to 21-year-old age group were discriminated against by being denied the vote "little short of fanciful." Id. at 309. He did indicate that "tt]he history of the Fourteenth Amendment may well foreclose the possibility that § 5 empowers Congress to enfranchise a class of citizens so that they may protect themselves against discrimination forbidden by the first section," id., before deciding he did not have to decide the issue. It should also be noted that Justice Harlan dissented in Katzenbach v. Morgan, 379 U.S. 294 (2964) , on which the theory of expansive congressional power under section five had been based.
113See, e.g., Hearings 32 (testimony of union leader Mrs. Myra Wolfgang). This does not imply that if the Court found protective labor legislation limited to women only to be unconstitutional, a dissenting majority of women should be able to restrict such constitutionally protected rights.
1 4 E.g., "Neither the United States nor any state shall deny any citizen of the specificity which is the peculiar advantage of the statutory approach will be left to the courts. If Congress chooses to utilize more detailed statutes,"' however, the specificity of the statutory approach will be preserved, but the burden on a busy Congress will be great and many discriminations which affect only small numbers of people will inevitably escape remedy.
B. Constitutional Amendment
The most compelling argument for a constitutional amendment is that, unlike a statute, its ability to reach deep into the well of state law is unquestioned. Potentially, it can sweep away every vestige of legal sex discrimination.
An amendment has other advantages as well. It is permanent, highly symbolic," 6 and guarantees a hearing in the courts for everyone who claims to be oppressed by even the most obscure and seemingly trivial legal sexual distinctions. A properly worded enabling clause could also serve to increase the scope of congressional power to legislate in areas otherwise reserved to the states." In the amendment's very sweep and power, however, lie its most serious weaknesses. Unlike a statute, it cannot distinguish as easily between those laws we wish to eliminate and the few we may wish to keep. An amendment delegates to a single individual the power, through the courts, to work out the details of its governing principle, even if his views conflict with the desires of a majority of those affected. The majority of women may, for example, favor retaining sex-distinguishing laws which restrict their working conditions or protect their privacy. A single dissenting member of the class would, under an amendment, have Court, however, upheld § 1982 on the basis of the thirteenth amendment which, as interpreted, gave Congress the power to condemn private action preserving the "badges and incidents" of slavery. A statute with a reach equivalent to § 1982 could not be passed under the fourteenth or any of the proposed amendments, as they are limited to barring discrimination by state action.
"' E.g., "No preference shall be given to any party to an estate administration contest on the basis of sex." Such a statute would be designed to supercede the Idaho statute, described at p. i5oi supra, which was held valid against equal protection attack in Reed v. Some have claimed that ratification of a new amendment dealing solely with sex discrimination might discourage the Court from expanding the equal protection doctrine of "suspect classifications" to new areas."
9 Their argument seems to be that if Congress takes positive action to make sex a suspect classification, the Court will conclude that it need not expand the equal protection clause on its own initiative; whenever expansion becomes desirable, political pressures will force Congress to expand constitutional protection through the amendment process. There does not, however, seem to be any justification for the judiciary to restrict its development of constitutional doctrine merely because the legislature has taken steps toward similar ends. Just as the other branches of government should not view judicial action as abrogating their responsibility for constitutional interpretation, 2° the Court should not view the actions of other branches as abrogating its primary responsibility in the field. Furthermore, Congress could minimize the risks of a restrictive view governing in this particular case by specifying in the amendment's legislative history, or perhaps in the amendment itself, that ratification should not be interpreted as restricting the articulation of further "suspect classifications."
A possible compromise blending the benefits of constitutional amendment and the benefits of legislation can be suggested. Assuming that Congress does not want to burden an amendment with specific exceptions,
12 ' yet wants to retain the power to exempt certain laws from the operation of the amendment, a proposal can be developed encompassing both goals. A modified constitutional amendment might give Congress the power to exempt by statute specific state and federal laws from the force of [Vol. 84:1499the amendment. The advantage of such a modified amendment is that, like the more generally proposed versions, it would reach every aspect of discrimination. And while it would permit exceptions, it would require each exception to be publicly debated and affirmatively enacted. Unlike a piecemeal legislative approach, it would begin with the presumption that all discriminatory laws are invalid and place the burden of justification on those who wish to keep them. Furthermore, such a proposal would not sacrifice the virtues, symbolic and otherwise, of an amendment.
The details of such a proposal could vary. The power to exempt could be exercised before or after the Court acts; could extend to classes of laws (e.g., those promoting privacy) or to specific statutes only; could be effectuated by a majority or some higher vote of both houses of Congress; and might or might not require the approval of the President. The procedural roadblocks to exemption could be varied in difficulty to conform to congressional perceptions of the danger of wholesale exemptions which would gut the amendment's basic principle.
III. PROBLEMS OF WORDING
Assuming that the necessary majorities of both houses of Congress determine that neither the no-further-action route nor specific legislation is likely to be sufficiently responsive to the problem of sex discrimination, they will face the problem of drafting a satisfactory amendment. In the course of debate surrounding the amendments proposed in the 91st Congress, three general issues arose: the wording of the congressional enabling clause; the desirability of exempting certain classes of laws in the language of the amendment itself; and the exact wording of the governing principle.
As previously noted,' 22 recent judicial developments may portend severe limitations on Congress' power to reach sex discriminations in state law under section five of the fourteenth amendment. Assuming that Congress wants power to remedy sex discrimination analogous to its power under the fourteenth amendment to remedy racial discrimination, it is essential to include a properly worded enabling clause in any new amendment. As presently written, the enabling clause of the proposed equal rights amendment reads: "Congress and the several states shall have power, within their respective jurisdictions, to enforce this article by appropriate legislation." A restrictive interpretation of the word "jurisdiction" might require the Court to find justification for Congressional legislation against the evils of sex discrimination in some other clause of the Constitution, like the commerce clause, rather than establish the new amendment as an independent source of power. Under this proposed version, Congress, through the commerce power, might not be able to legislate on sexual matters generally considered to be solely of state concern. 2 While such a narrow interpretation may not be compelled,' 2 5 any uncertainty could be avoided by substituting the language of the fourteenth amendment's enabling clause, 2 ' which has already undergone substantial judicial interpretation. Incorporation of the fourteenth amendment language in a new amendment would obviate Justice Black's contention in Mitchell that Congress has greater power to legislate in areas reserved to the states when the evil sought to be remedied is the evil which motivated the amendment's framers. Such an enabling clause would also avoid the difficulties inherent in Justice Stewart's suggestion in Mitchell that Congress can only legislate in areas judicially predetermined to violate equal protection. Obviously, sex would become such an area by the words of the amendment's governing principle.
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The second wording problem involves the desirability of including specific exceptions to the governing principle in the body of the amendment itself. Various exceptions have been proposed to exclude, for example, laws promoting privacy and the health or safety of women, and statutes involving service in the armed forces . 28 There is little to be said for such proposals. In the first place, the governing principle of the amendment would spin briefly and disappear in the swirling whirlpool of broadly worded exceptions. Secondly, courts would face the difficult threshold problem of determining the applicability of the exceptions, which would detract from analysis of the question of Finally, Congress must determine the wording of the governing principle itself. Two alternatives have emerged. The first says that "equality of rights" shall not be denied. ' The second is patterned after the last phrase of the first section of the fourteenth amendment: "Neither the United States nor any State shall on account of sex deny to any person within its jurisdiction the equal protection of the laws." '31 Proponents of the equal rights language are divided as to whether "equality of rights" is equivalent to "equal protection" or is something different. The divisions among proponents and the vagueness of the concept of "equality of rights" have led to fears that courts would interpret the new amendment, not as a requirement for active review, but as a mandate to sweep away all statutory sex distinctions per se, with no exceptions.
3 3 Such a per se rule would be undesirably rigid because it would leave no room to retain statutes which may properly reflect inherent differences between the sexes or statutes which promote personal bodily privacy. Even if the "equality of rights" language were adopted, however, the fear of a per se interpretation seems unfounded. The equal protection language of the fourteenth amendment might have been subject to a per se approach, but, despite judicial hints to the contrary, 1 34 it has never authoritatively received such an 129 In contrast, the amendment proposed at pp. 1520-21 supra allows for adaptations to changing knowledge and norms by simple legislative enactments. '13 See 1I6 CONG. REC. 18,075 (daily ed. Oct. 14, 2970) (remarks of Senator Bayh) for the original draft of this proposal. It was later modified because of the fear that specifying only that equal protection could not be abridged on account of sex might be interpreted to exclude sex discrimination from the scope of the privileges and immunities and due process clauses. See Letter of Professor Kanowitz, supra note 92, at 7-8. Accordingly, Senator Bayh's modified amendment includes sex discrimination within all the prohibitory clauses of the present fourteenth amendment. See Senator Birch Bayh, News Release, No. 104-70 (Nov. 2,
1970).
12 Compare Hearings z64-65 (testimony of Professor Kanowitz), and id. at 301 (testimony of Professor Emerson) (court could make proposed equal rights amendment a constitutional redundancy with more stringent interpretations of the equal protection clause), with Letter from Professor Pauli Murray, Brandeis University, to Senators Birch Bayh and Marlow W. Cook, Nov. 8, 1970 , on file at the Harvard Law Review (distinguishing the concepts of "equal rights" and "equal protection"). interpretation.' 35 Since the cultural stigma of slavery is greater than that of womanhood, and since the empirical differences between the sexes appear far greater than those between the races,' 36 it is difficult to imagine the Court extrapolating from the phrase "equality of rights" to require that every sex distinction fall.
While the chance of a per se interpretation of the "equality of rights" language being adopted is slight, the proponents of the equal protection alternative argue persuasively that the equal rights terminology introduces an unnecessary element of uncertainty into the situation, 1 ' as the concept of equal rights has no history, and the concept of equal protection seems sufficient to the task. To a large extent, however, the debate may be much ado about nothing, since a constitutional amendment using either phrase will compel the Supreme Court to adopt a standard of active review in evaluating classifications based on sex. 136 See pp. I508-o9 supra.
